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FEDERAL ELECTION COMMISSION 
WASHINGTON. D.C. m 3  

SENSiTlVE 

BEFORE THE FEDERAL ELECTION COMMfSSION 

Rbode Island Republican State Centnl Committee and ) 
Merrill c. Dnw, as tnasurer 1 MUR 5369 
Lincoln Chdee for U.S. Senate a i d  William R Faceate, ) 

, rrtreuurer 1 

STATEMENT FOR THE RECORD 
VICE C” BRADLEY A. SMITH AND 

COMMISSIONERS MICHAEL E. TONER AND DAVID M. MASON 

I. JXltdUCtiOn 

This statement provkks the basis for the Commission’s 4-2 vote’ to find no reason to 
believe that the mode Island Republican Party (“RRP”) and Menill C. Drew, as treasurer, 
violated 2 U.S.C. 88 441a(a)(2)(A) and 441a(f); no reason to believe that Lincoln Chafec for 
U.S. Senate and William R Facente, as treksuer, violated 2 U.S.C. 8 441a(f); and no reason 
to believe that the Rhode Island Republican Part# and Merrill C. Drew, as treasurer, violated 
2 U.S.C. 8 434(b). Accordingly, the .Codssion detmnined to close the file in this matter. 

II. Backprom d 

On May 23,2001, the Reports Analysis Division, as part of its regular review of 
reports filed by political committees during the 2000 election cycle,) sent the RIRP a routine 

’ Chir Ellen L. Weiwurb, Vice chinnan Bradley A. Smith, and Commissioners Michael E. Toner and David 
M. Mason voted in hvor of the motion, and Commissioners D a y  L. McDonald a d  Scott E. Thomas votcd 

’ Thc d t w c  is mgistcd with the Federal Election Commission as the Rhodc Island Republican State 
~ c a m m i f f o c .  

’ The acfivity in qucrtiOa ocaurd behe enactmat of the Bipartisan Campaign Rcfom Act of 2002, Pub. L. 
No. 107-155,116 Strt 81 (2002) Tbe activity was govmKd by the Federal Election Campaign Act of 1971, as 
lmcnArA (“thc Act”), md the rrgulrtims in c f f i  a: the time. Thus, all references to the Act and Commission 
regulations cxcludc changes required by BCRA. With respect to the activity at issue here, those changes arc 
dcrnibbd in thc Find Rulu f a  the BiporriuO Campaip Ref- Act of 2002; Coordinated and lndcpmdcnt 
E x p d h e s ,  68 Fed. Reg. 4W (Jan. 3,2003) (codified at 11 C1.R pts. 100, et al.). On May 2,2003, a thscc- 
judge p a d  of the U.S. District Court f a  rhc Disuia of Columbia held that a number of BCRA provisions are 
uncbnrtiturianrl but later stayed its order md injunction that hrd enjoined the enforcement, execution, w other 
application of thc provisionr. The case will be argued before the U.S. S u m  Cow on September 8,2003. 
McConnell v. FEC, 251 F. Supp. 2d 176 (D.D.C. 2003),probobfe jurisdiction noted, 123 S.Ct. 2268 (2003). 

tq@insttpcmotioe 
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The ddatc 's  autho&cd Cammittcc and the RJRP disclosed payments to McAulifk 
Messa Mda/Pilgrim Films (apparently part of the same entity) during the relevant time 
period. "he two advertisements cited fbr their sbnilarity were "Tradition" and ''Undaunted." 
Tradition" waspaid fbr by RIRP: 

T 

Fa LincoIn chafee, hard work, integrity, and caring fbr others aren't just 
plitical slogans - they're a tradition. Senator Lincoln Wee puts those 
vklues to wark every day. Far a social security lock box that stops politicians 
kom raiding the trust firnd. Ending the marriage tax penalty on working 
qmples. He voted against his own party for a real patients' bill of rights and a 
prcscxipticm drug benefit that gives seniors the drugs they need at a price they 
can afford. Tell Senator chafee to keep up his independent fight for Rhode 
Island. 

'%daunt& was paid for by the Lincoln Chafee for U.S. Senate Committee: 

A man of mason and moderation, independent minded and forward looking, 
Senator Lincoln Chafee's character and leadership is working for Rhode 
Island. A sense of duty and exemplary executive experience, chafec knows 
how to get things done. Undaunted in his efforts - protecting our environment, 
pushing far a patients' bill of rights, Medicare prescription drug coverage for 
all beneficiaries. A man of conviction, a leader. Senator Lincoln Chafee - a 
tradition of trust. 

"he Act provides that state political party committees may make coordinated 
expenditures, within certain limits. 2 U.S.C. 6 441a(d). In addition, state party committees 
may make independent expenditures on behalf of federal candidates without limit. Colorudo 
Republicun Federal Gzmpign Committee v. FEC, 5 18 U.S. 604 (1 996). The Commission's 
view ofthe relevant standards governing the subject advertisements has been amply described 

'Attached uc portions ofthe RXRP disclosure report in which the disblPrmrmts at issue appear, Amchment 1, 
and thc RIRP'r response 10 the Rcports Analysis Division's inquiry, Attachment 2. 

Scc Lincoln Chafe for U.S. Senate, 2000 October Quancrly Rcport dated Oct. 12,2000, Schcd. B for Line 17 
at 8-9; RIRP, 2000 October Qurrtcrly Report dated Oct. 5,2000, Scbcd. B. for Line 2 I b at 1-2. 
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in nlmuDus s ta tmad  It is ~y~ of thcaotia, hilncss aud cansirtmcy 
cnncuns identified in these statern- and the cumulative ~ ~ C W Y  of the Commission's 
trcatmcntofsimilady4ituatedrcspodmtsthatthe Commissionvotedto find no reason to 
believe that Violatim!3 had occumd and to close the file in this mstter. 

As a d t  of the dispositian of cases aridng during past election cycles, parties and 
candidates aperated under a de facto colnmission policy of not treating non-qxess advocacy 
COmmuniCatio~~~ by political parties as m0-d ~ ~ W C S ?  Itr 1999, addressing 
matters fiam the 1996 elsction cycle, the Commission *ecsed by a 2-4 vote 
rcwxnxnkdatkms by its audit staf€to treat nonlexpress advocacy advertisements by national 

exp~~anbehal fof thewmin#~e~b~t ia lev ides lceofextnroivecoopent ian 
thecommunications.' The b e t w k  the party and the nominee in craffing'and di#iermaarmg 

f o u r C o r d S S i ~ w h 0  votedtorejecttherecammendation explained that they did so 
becauseithe "el&mdng message'" test relied up011 in the  audit^ and accompanying legal 
analyses was hpmiss i i l y  vague, OVM and had not been properly promulgated by the 

than express advocacy) might be treated as coodbtd d b u t i o n s  if made in ampemtion 
with adampaim 

. 

political parties fiaslaing the party's presidmtial nominee (or opponent) as coordinated 
. .  

cammission, thus lewingparties without notice as to what sort of communications (other 

Subsequently, by a 3-3 vote with a substantially d i h t  alignment of 
Commissioners, the Cammission refused to initiate enforcement proceedings with rcspect to 
these rqjected audit hdings. Those Commissioners declining to go forward again cited 
vagueness, overbreadth and, by that point, inconsistency with the Commission's own actions 

Statement of in MURs 4568, et d. ('rd) of Commissioner Mason (Jan. 22,2003); Statement of 6 

Rwoas in MUR 4538 (Akbpmr Republican P.ny et d.) of connniSsiowrs Mason and Smith (May 23,2002); 
S u p p l d  Smtemmt of Pc..nnc in MUR 4994 (clinuw far Senate et d.) of Commissioner Smith (Jan. 17, 
2002); Satcmcnt of Rcuons in MUR 4994 (Hilluy Rodham Clinton for U.S. Senate, et al.) of Commissioner 
Thomas (Dee. 19,2001); Smpmmt for the Record in MUR 4624 (The Coalition) of Commirsiwer Smitb (Nov. 
61 2001); StarmwW OtRusoas in MUR 4624 of Commiuioncrs Thomu md McDonald (Sept. 7,2001); 
S u p p l d  Statement of Rwonr in MUR 4553, et d. (DoldClinum) of Commissioner T'homas (June 28, 
2000); Smtemcnt ofReWrnrs in MUR 4553, et d @olC/climam) of Conhisrimer Thomas (May 25, 2000); 
Seucment of Rcrsanr in MUR 4378 (Rdxrg) of cammiuianar Wold, Elliott, md Mason (Oct. 28,1999); 
Statement of Reasons in MUR 4378 0 of Commissioners Thomas md McDonald (Aug. 10,1999); 
Sertcment of Reuorrr in tbc Audits of Dole fbr President, &IC. (primary), et al. of Commissioners Wold, Elliott, 
Mason, d Sandmom (Junc 24,1999). 

' scc stitnncnt ofRasons in MUR 4994 ( i i i ~ l ~ y  -rn c~inton far US. senate, et al.) of Commissioner 
Thomu (Dee. 19,2001) ("at tbe time the activity in question was occurring, thc parties and candidates cwld not 
haw hd a c l w  picture of wh- thcir plans would be treated as a violation of the coordinated expenditure 
limits"). 

, 

' Smtcmcnt of Reasons of Connnirrionerr Wold, Elliott, Mason, and Sandstmm in thc Audits of "Dole for 
PrrSideM Committee, k. (primyr), et ul. of Commissioners Wold, Elliott, Mason and Sandstrom (June 24, 
1999). 

This test is different &om thc elcctioneering communications dcfrnition subsequently adopted by Congress in 9 

BCRA. 



,--. 
.. i 
. .  . .  

1. i 4 

f 
P 
1 

M w 

On August 2,1999 the U.S. District Court fbr the District of Columbia found that the 
(hnlmhion’s coordum * ‘on regulation was mconstitutiona~l~ mer than SCCI[ review ofthe 
ruling-- ’ ‘OD repealed the subject rule and pmmulgatcd a new coordination 
r~gu~at iq~”  when it enacted BCRA, congns~ the post-c~ristitzn k l i t i u n  . .  on r eg~ ia t im .~~  r c g u l a t i ~ d d i n c t e d t h e ~ ~ t O ~ U l ~ y C t m o t h C r c o o r d u r a n  
This se$ers of events only linther muddied the watus as to what sorts of communications by 
politicalparti#mightcanotitutecoordinated expdturcs. 

By the 2000 election cycle, the Commission was r@thg even investigating 
a~~egatianS invo~* a~eged coordination ofam-express advocacy party communications. 
While Commissioners diverged in some degree on their rationales, all agreed that “at the time 
the activity in question was occurrin& the patties and candidates could not have had a clear 
picture af whether their plans would be treated as a violation of the coordinated expenditure 
~ i m i t s . ~ ~ ~ ~  Having rejected a complaint invo~ving party advertising in the 2000 election on this 
basis in December of 2001, it would have been wholly arbitrary and capricious for the 
CommiSSion in June of 2003 to change course and proceed under a theory of law which it had 
consistently rejected over the four previous years. 

As previously explained, “[t]he Commission’s uncertain policy guidance and the 
absence of consistent dincement policy have, separately or together, made it impossible for 
the Commission to cite political parties for coordinating non-express advocacy 

!’ MURs 4969,4970, md 4713. 

‘I MUR 4503 (Sou& Ihkota Dcmocntic Party). 

I’ FEC v. CWrfiun W i t i o n ,  52 F. Supp.2d 45,89 (D.D.C. 1999)(rcfcrriag 10 prior version of I 1 C.F.R. 5 
109.1@)(4)); 

” 65 Fed. Rcg. 76138 @ec. 6,200O) (codifid Ir#r 8t 11 C.F.R. 0 100.23). 

“ Section 214(c) of BCRA provida, “Ihs Federal Election Commission shall promulgate new regulations 011 
cooldinrted Canrmuniutiwr paid for by pertons other than candidates, authorized committees of candidates, and 
parry d t t c c s .  lbe rrgul8tions ch l l  not require agrccmm or formal collaboration to establish 
coodination...” Thc Commirsion p m d p t c d  the new mphtions in Final Rules for the Bipartisan Canpaign 
Reform Act of 200% Coodinad md lndcpcndcnr Expenditures, 68 Fed. hg.404 (Jan. 3,2003) (codified at 1 1 
C.F.R po. 100, et d.). 

I’ Smtemcnt of Reasons in MUR 4994 (Hillary Rodham Clinton for U.S. Senate, et al.) of Commissioner 
Thomar (Dcc. 19,2001). 
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communications with 

lawinthe 
thismattes." 'Ihs~~coannuaitythushdw,fhiranmiagofcammissionenforccment 
policy in such mattas end traditional amcqts of due process preclude the imposition of 
penaltig.19 

~fpruries and candidates wclt not on notice oftbe 

There is now an additional ic~soo for the Commission to decline to dedicate resources 
hrthepNovcmk2002 coodbtd expenditme allegations at issue here. As explained 
above, both the "umtd' (whcbertherele~ant categoryofcommunications is d c t t d  to 
orcxtds  beyond express advoalcyarld how fhrbcyond) and the ' d u c t "  (Ckrisrion 
~ Z i f i o i l ,  BCRA) lesp of the commission's coonhtd  ' cammunications collcept havebeen 

ocstain lion- a d ~ ~ u l Y i c a t i o n s  in the clrss 0fpotmtiallyaodMted 
subject to disagreement and shifting intepretatian. In BCWL Congress specifically included 

cammunicaticms, and the Commission added additional colltcllt standads pursuant to a 
spdckqu&ory manAatc hrn Congmsrn whatever the law should have been prior to 
November 2002, it has s u b d a l l y  ch8ngcd now, and there would be no vdue whatsoever in 
pursuing a test case.(ormakhg a declaration through a reason-to-believe finding without 
fiptbcrproceedings) as to whether particular communications may have violated the vague 
standads in efkt prior to BCRA. 

F~rthumore, the information available to the Commission is not suggestive of 
Coordination and therefore fails the rewn-to-believe threshold. The text of 'Tradition" and 
'Undaunted" contain immaten 'al similarities reasonably attributed to the common sense 
conclusion that most parties and candidates will be addressing a defined set of campaign 
issues in their advertising. The Commission has no legal basis to assign a legal consequence 
to these similarities without specific evidence of prior coordination with r c g d  to the specific 
conten& timing and placement of the advertisements. Although both committees itemized 

' disbunknents to the same media firm, this fact speaks weakly to the burdm of proof the 

'' Slatment of Reasons in MUR 4538 (Alabmn Republican Party) of Commissioners Mason and Smith ( M y  
23, u)o2) I t  7. 

" G m ~ l  El=. CO. v. P A ,  53 F.3d 1324,1329 (D.D.C. 199S)(citiq Rollins Envimnmental Semcu (NJ) hc.. 
v. US., 937 FA! 649,655 e l  @.C. Cir. 1991)(Edwu6, J., dissenting ia pari a d  concurring in part)). 

became meet to the Act's limits 00 conrriitiom unless it contains express rdvocacy." Supplemental 
Statand of Raronr in MUR 4994 (Hillrry Rodham Clinton for U.S. Senate, et 01.) of Commissioner Smith 
(Jan. 17,2002) at 9. Conmissioner Toner concurs with Commissioner Smith's conclusion of law on this issue. 
Becruse the RlRP's 'Tnditiom" rdvcmKment lacks express advocacy, for this additional reason Commissioners 
smith md T - d  to fiadrrorason to believe. 

"sotcllire Broodcosring &., Inc. v. FCC, 824 F.2d 1,3 (D.C. Cir. 1987)("Traditional concepts of due procus 
incaporated iuto administrative law preclude an agcncy h m  penalizing a private paw for violating I rule 
without first 

sllpjth bas 8xgucd tht Mor to BCRA "coordinated spcndmg by party committees dues not I8 . .  

adequate notice of the substance of the de."); US. Const. a d .  V. 

2 U.S.C. 0 441r(r)(7)(C); 1 I C.F.R 8 109.21(c). 
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